STATE OF HAWAI‘1
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawai‘i

October 27, 2017
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Conservation District Enforcement HA 17-36 Alleged Unauthorized Land
Uses Located in the Conservation District

BY: Simon Velaj

LANDOWNERSs: SM Investment Partners
State of Hawai‘i (submerged land)

LOCATION/ Punalu‘u Wharf, Ka‘u, island of Hawai‘i
Tax Map Key: (3) 9-6-001:002
SUBZONE: Resource

DESCRIPTION OF AREA (Exhibits A, B & C)

The subject area is located along the shoreline where the remnants of the historic Punalu‘u
‘Wharf exists within the ahupua‘a of Punalu‘u in the district of Ka‘u on the island of Hawai‘i.
The fast land and the submerged land where the alleged unauthorized activities took place lies
within the Conservation District Resource subzone.

Punalu‘u Beach Park is adjacent to the site. The near vicinity is utilized for camping, fishing,
recreation and reflection. Nearby traditional natural and cultural features included trails,
fishponds, freshwater springs, and the adjacent coastal Heiau(s)- Halelau and Mailekini [also
known as Punalu‘unui and Kane*ele‘ele] of which the former Punalu‘u Wharf encroaches upon.

ALLEGED UNAUTHORIZED LAND USES:

The following chronology discusses the alleged unauthorized land use and actions taken in
regards to the matter:

June 23, 2017- The Division of Conservation and Resource Enforcement (DOCARE) was
notified of alleged digging with a backhoe at the former Punalu‘u Wharf. A
site inspection was conducted on the same day by 2 DOCARE Officers.
According to their observation, “There had been recent excavation of rocks,
damage and destruction of the old wharf remains, along with some dirt that
was spread over rocks.” (Exhibits D, E & F)
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June 26,2017

June 28, 2017
June 30, 2017

July 3&5, 2017

July 7, 2017

July 19, 2017

Enforcement HA 17-36

Witness statement collected on that day indicated that the work was conducted
on the afternoon of June 22, 2017 and the person that conducted the work said
he would be returning the next morning at 7:00am. According to the DOCARE
report, the alleged did return the next day, “without the excavator and was
confronted by several locals and departed without doing any work.”

The alleged suspect had been identified as Simon Velaj. A license agreement,
made effective April 24, 2017, by and between landowner, S M Investment
Partners and Velaj’s Hang Loose Boat Tours, LLC was terminated on this day
[6-23-17]. (Exhibit G)

Staff from the Historic Preservation Division conducted a site inspection of the
site. According to their observation, there was “clear evidence that heavy
equipment had...impacted portions of the remnants of the Punalu‘u Wharf.”

A community meeting was held regarding this matter at the Na‘alehu
Community Center, Ka‘u, Hawai‘i at 5:30pm. At the meeting, Mr. Velaj
apologized to those in attendance and stated he made a mistake.

A Notice of Alleged Violation was issued to Mr. Velaj by the Department.
(Exhibit H)

Correspondences between the Office of Conservation and Coastal Lands
(OCCL) and the Landowner were exchanged in regards to mitigating the site to
remove dirt and fill material very near the shoreline. (Exhibit I)

A DOCARE Officer interviewed Mr. Velaj after advising him of his rights. A
written statement prepared by Mr. Velaj was submitted at this time. (Exhibit J)
According to the DOCARE report, Mr. Velaj stated the following:

e He only did excavation on Thursday 06-22-2017 between the hours of
1400-1800
He was only conducting clean-up activities

e All the dirt that was spread was from the same area, he pushed it
seaward as he cleaned the area
He had no intention to make a new boat ramp
The back hoe was a rental and was transported to the area

e His intent was to make the area safer for the public and for his
planned tours of the ocean areas of the national park and lava flow
areas

Mr. Velaj also surrendered his Division of Boating and Ocean Recreation
(DOBOR) Commercial Use-Operational Area Use Permit on this day (Exhibit

K).

A DOCARE Officer, County of Hawai‘i Planning Staff and OCCL Staff were
on site to monitor the removal of dirt and fill material near the shoreline by Mr.
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Velaj and his associates. Staff inspected the area and noted two dirt piles, the
pulverized remains of a former concrete feature on fast lands and the alteration
of an existing structure in the water. Staff noted one particular turtle foraging
near the concrete features on submerged land very near where the alleged
activities took place. Staff did not observe any telling features to approximate
the highest wash of the waves in this shoreline area.

Staff observed the launching and retrieving of boats at the private boat ramp
located about 110-feet mauka of the affected area. Due to the small size
[approximately 35° x 25°] and complexity to launch and retrieve boats, it is
staff’s opinion the launch ramp may be substandard to accommodate a 34-foot
commercial passenger cabin motorboat with a 24 passenger capacity as was
proposed and authorized for Mr. Velaj. (Exhibit L)

After 5 hours of shoveling and vacuuming the affected area where the dirt and
fill material was introduced, the work was completed to OCCL’s staff
satisfaction. (Exhibit M&N)

RESOLUTION OF UNAUTHORIZED LAND USES:

Conservation District

The Hawai‘i Revised Statutes (HRS), Chapter 183C, and the Hawai‘i Adrmmstratlve Rules
(HAR), Chapter 13-5, regulate land uses in the Conservation District by identifying land uses
that may be allowed by Conservation District Use Permit (CDUP). §13-5-2, HAR defines “land

use” as:

(1)  The placement or erection of any solid material on land if that material remains on the
land more than thirty days, or which causes a permanent change in the land area on
which it occurs;

(2)  The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

(3)  The subdivision of land; or

4 The construction, reconstruction, demolition, or alteration of any structure, building, or
facility on land.

Site inspections conducted by Departmental staff of DOCARE, SHPD & OCCL and
photographic evidence clearly concludes land and features that lies within the Conservation
District had been severely disturbed.

HRS, §183C-7 Penalty for violation notes (a) The department shall prescribe administrative
procedures as it deems necessary for the enforcement of this chapter and (b) Any person
violating this chapter or any rule adopted in accordance with this chapter shall be fined not more
than $15,000 per violation in addition to administrative costs, costs associated with land or
habitat restoration, and damages to public land or natural resources, or any combination thereof.
After written or verbal notification from the department, willful violation of this chapter or any
rule adopted in accordance with this chapter may incur and additional fine of up to $15,000 per
day per violation for each day in which the violation persists.
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The board may set, charge, and collect the fine based on the value of the natural resource that is
damaged, the market value of the natural resource damaged, and any other factor it deems
appropriate, such as the loss of the natural resource to its natural habitat and environment and the
cost of restoration or replacement. The remedies provided for in this subsection are cumulative
and in addition to any other remedies allowed by law.

It is unclear why the use of heavy equipment was necessary to ‘clean-up’ the shoreline as Mr.
Velaj has stated; why historic features immediately offshore and onshore were damaged and
destroyed respectively in the process and why rocks and boulders put in place at that particular
location to prevent ocean surge and water run up were disturbed. The boat ramp that Mr. Velaj
was authorized to use is over 100-feet away from the area affected.

Staff has assessed the closest identified land use that the unauthorized action appears to be is
under HAR, §13-5-24 R-5 Marine Construction (D-1) Dredging, filling, or construction on
submerged lands, including construction of harbors, piers, marinas and artificial reefs.

Pursuant to HAR, §13-5-6 Penalty. (a) Any person, firm, government agency, or corporation
violating any of the provision of Chapter 13-5 or permits issued pursuant thereto shall be
punished as provided in chapter 183C, HRS; and (f) for the purposes of providing guidance in
the assessment of administrative sanctions and promoting consistency within the department,
there shall be adopted by the board an administrative sanctions schedule (Exhibit O).

Based on the Conservation District Violation Penalties Schedule Guidelines and Assessment
of Damages to Public Land or Natural Resources the unauthorized land use is considered a
“Major” unauthorized land use since the closest identified land use appears to require a Board
permit. This violation follows a penalty range of $10,000 to $15,000.

The unauthorized land use occurred in the Conservation District without approval and therefore
allegedly violated the above referenced chapters and rules.

DISCUSSION

During the monitoring of the removal of the dirt and fill material on July 19, 2017, staff
discussed matters with Mr. Velaj. It was apparent to staff that Mr. Velaj believed he had secured
the proper authorizations by obtaining a lease with the landowner and obtaining a commercial
permit for ocean recreation from DOBOR.

Mr. Velaj had stated that he wanted to clean the area and make it safe for the community and
guests. His lease has been terminated by the landowner and he surrendered his DOBOR permit.
At this time, it appears Mr. Velaj no longer desires to utilize the private Punalu‘u boat launch
ramp. Staff notes, Mr. Velaj was diligent and cooperative in removing the dirt and fill material.
He has acknowledged that he made a mistake.

While this recommendation proposes resolution for unauthorized land uses within the
Conservation District pursuant to HRS, Chapter 183C and HAR, Chapter 13-5, there are other
Federal, State and Hawai‘i County laws that may be applied to regulate and enforce upon the
unauthorized activities that took place on the afternoon of June 22, 2017.
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FINDINGS

1. That Mr. Velaj did in fact cause:
e The grading and disturbance of land;
e The demolition and alteration of existing structures; and
e A permanent change in the land.

2. That the unauthorized land uses occurred within the State L.and Use Conservation District
upon fast and submerged lands within the Resource Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to HRS, §183C-7, the Board of Land and Natural Resources finds Mr. Simon
Velaj in violation of HAR, §13-5-24, and is subject to the following:

1. Mr. Velgj is fined $15,000 for violating the provisions of HAR, §13-5-24 for the grading,
disturbance of land, demolition and alteration of existing structures and causing a
permanent change in land within the Conservation District, Resource subzone prior to
obtaining the appropriate approvals within the Conservation District;

2. Mr. Velaj is fined an additional $2,000.00 for administrative costs associated with the
subject violations; .

3. Mr. Velaj shall pay all designated fines and administrative costs that totals $17,000
within 90 days of the date of this Board’s action;

4. Mr. Velaj shall comply with all applicable statutes, ordinances, rules, and regulations of
the Federal, State and County governments;

5. That in the event of failure of Mr. Velaj to comply with any order herein, Mr. Velaj shall
be fined an additional $1,000 per day until the order is complied with; and

6. That in the event of failure of Mr. Velaj to comply with any order herein, this matter shall
be turned over to the Attorney General for disposition, including all administrative costs.

Respectfully submitted,
K. Tiger Mills, Staff Planner

Office of Conservation and Coastal Lands
Approved for submittal:

% ( é@ (e
Suz D. Case, Chairperson

Board of Land and Natural Resources
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